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the assessment of civil money pen-
alties. An applicant or certificate hold-
er electing this informal procedure
may appear before the Administrator
in person, make a written submission
to the Administrator, or both. Such re-
consideration by the Administrator
shall be available only upon waiver by
the applicant or certificate holder of
the formal hearing procedures provided
by the above regulations.

§530.413 Certification of the record.

Upon receipt of a complaint seeking
review of a final decision issued pursu-
ant to this part filed in a United States
District Court, after the administra-
tive remedies have been exhausted, the
Chief Administrative Law Judge shall
promptly index, certify and file with
the appropriate United States District
Court, a full, true, and correct copy of
the entire record, including the tran-
script of proceedings.

§530.414 Equal Access to Justice Act.

Proceedings under this part are not
subject to the provisions of the Equal
Access to Justice Act. In any hearing
conducted pursuant to these regula-
tions, Administrative Law Judges shall
have no power or authority to award
attorney fees or other litigation ex-
penses pursuant to the Equal Access to
Justice Act.
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Subpart A—Preliminary Matters

§531.1 Definitions.

(a) Administrator means the Adminis-
trator of the Wage and Hour Division
or his authorized representative. The
Secretary of Labor has delegated to the
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Wage and Hour Division, Labor

Administrator the functions vested in
him under section 3(m) of the Act.

(b) Act means the Fair Labor Stand-
ards Act of 1938, as amended.

§531.2 Purpose and scope.

(a) Section 3(m) of the Act defines
the term ‘‘wage’’ to include the ‘‘rea-
sonable cost’’, as determined by the
Secretary of Labor, to an employer of
furnishing any employee with board,
lodging, or other facilities, if such
board, lodging, or other facilities are
customarily furnished by the employer
to his employees. In addition, section
3(m) gives the Secretary authority to
determine the ‘‘fair value.” of such fa-
cilities on the basis of average cost to
the employer or to groups of employers
similarly situated, on average value to
groups of employees, or other appro-
priate measures of ‘‘fair value.”” When-
ever so determined and when applica-
ble and pertinent, the ‘‘fair value’ of
the facilities involved shall be includ-
able as part of ‘“‘wages’ instead of the
actual measure of the costs of those fa-
cilities. The section provides, however,
that the cost of board, lodging, or
other facilities shall not be included as
part of ‘‘wages’ if excluded therefrom
by a bona fide collective bargaining
agreement. Section 3(m) also provides
a method for determining the wage of a
tipped employee.

(b) This part 531 contains any deter-
minations made as to the ‘‘reasonable
cost” and ‘‘fair value’ of board, lodg-
ing, or other facilities having general
application, and describes the proce-
dure whereby determinations having
general or particular application may
be made. The part also interprets gen-
erally the provisions of section 3(m) of
the Act, including the term ‘‘tipped
employee’ as defined in section 3(t).

Subpart B—Determinations  of
“Reasonable Cost” and “Fair
Value’; Effects of Collective
Bargaining Agreements

§531.3 General determinations of
“reasonable cost.”

(a) The term reasonable cost as used in
section 3(m) of the Act is hereby deter-
mined to be not more than the actual
cost to the employer of the board, lodg-

§531.4

ing, or other facilities customarily fur-
nished by him to his employees.

(b) Reasonable cost does not include a
profit to the employer or to any affili-
ated person.

(c) Except whenever any determina-
tion made under §531.4 is applicable,
the ‘‘reasonable cost’” to the employer
of furnishing the employee with board,
lodging, or other facilities (including
housing) is the cost of operation and
maintenance including adequate depre-
ciation plus a reasonable allowance
(not more than 5% percent) for interest
on the depreciated amount of capital
invested by the employer: Provided,
That if the total so computed is more
than the fair rental value (or the fair
price of the commodities or facilities
offered for sale), the fair rental value
(or the fair price of the commodities or
facilities offered for sale) shall be the
reasonable cost. The cost of operation
and maintenance, the rate of deprecia-
tion, and the depreciated amount of
capital invested by the employer shall
be those arrived at under good account-
ing practices. As used in this para-
graph, the term ‘‘good accounting prac-
tices’ does not include accounting
practices which have been rejected by
the Internal Revenue Service for tax
purposes, and the term ‘‘depreciation”
includes obsolescence.

(d)(1) The cost of furnishing ‘‘facili-
ties”” found by the Administrator to be
primarily for the benefit or conven-
ience of the employer will not be recog-
nized as reasonable and may not there-
fore be included in computing wages.

(2) The following is a list of facilities
found by the Administrator to be pri-
marily for the benefit of convenience of
the employer. The list is intended to be
illustrative rather than exclusive: (i)
Tools of the trade and other materials
and services incidental to carrying on
the employer’s business; (ii) the cost of
any construction by and for the em-
ployer; (iii) the cost of uniforms and of
their laundering, where the nature of
the business requires the employee to
wear a uniform.

§531.4 Making determinations of “rea-
sonable cost.”

(a) Procedure. Upon his own motion
or upon the petition of any interested
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